TI TLE 105 | NDI ANA DEPARTMENT OF TRANSPORTATI ON
Ef fective Septenber 22, 1994
ARTI CLE 11. PREQUALI FI CATI ON OF CONTRACTORS AND BI DDI NG
Rule 1. Definitions
105 IAC 11-1-1 Applicability
Authority: 1C 8 -23-2-6
Af f ect ed: IC 8 -23-10

Sec. 1. The definitions in this rule apply throughout this article.
(I'ndi ana Department of Transportation; 105 IAC 11 -1-1)

105 I AC 11-1-2 "Advertisenent" defined
Authority: 1C 8 -23-2-6
Af f ect ed: IC 8 -23-10

Sec. 2. "Advertisement” neans the public announcement, as required by
law, inviting bids for work to be performed or materials to be furnished.
(I'ndi ana Department of Transportation; 105 IAC 11 -1-2)

105 I AC 12-1-3 "Applicant” defined
Authority: |1C 8 -23-2-6

Af f ect ed: IC 8 -23-10
Sec. 3. "Applicant” means the contractor or the subcontractor who has
filed an application wth the departnent. (I'ndiana Departnent of

Transportation; 105 I AC 11 -1-3)

105 I AC 12-1-4 "Application"” defined
Authority: |1C 8 -23-2-6
Af f ect ed: IC 8 -23-10

Sec. 4. "Application" means the statenent filed with the department.
(I'ndi ana Department of Transportation; 105 IAC 11 -1-4)

105 I AC 11-1-5 "Award" defined
Authority: 1C 8 -23-2-6
Af f ect ed: IC 8 -23-10

Sec. 5. "Award" means the acceptance by the depar tnent of a bid and

authorization by the commissioner to enter into a contract. (Indiana
Department of Transportation; 105 IAC 11 -1-5)

105 IAC 11-1-6 "Bid bond" defined
Authority: |1C 8 -23-2-6
Af f ect ed: IC 8 -23-10

Sec. 6. "Bid bond" neans the approved form of security furnished with a
bid to guarantee that the bidder will enter into the contract if its bidis
accepted. (Indiana Departnent of Transportation; 105 IAC 11 -1-6)

105 I AC 11-1-7 "Bidder" defined
Authority: 1C 8 -23-2-6

Af f ect ed: IC 8 -23-10
Sec. 7. "Bidder" means an individual, partnership, firm corporation, or
conbi nation of sanme submitting a bid for the advertised work. (I'ndi ana

Department of Transportation; 105 IAC 11 -1-7)



105 I AC 12-1-8 "Certificate of qualification" defined
Authority: |1C 8 -23-2-6
Af f ect ed: IC 8 -23-10

Sec. 8. "Certificate of qualification" means the official docunent
i ssued by the department which authorizes a contractor to bid on department
contracts. (Indiana Departnent of Transportation; 105 IAC 11 -1-8)

105 I AC 11-1-9 "Commi ssioner" defined
Authority: 1C 8 -23-2-6
Af f ect ed: IC 8 -23-10

Sec. 9. "Comm ssioner” nmeans the chief executive and chief
admnistrative officer of the department who is responsible for administering
the departrment. As used in this article, the designati on "comm ssi oner" means
the commssioner, the commssioner's designee, or alternate. (I ndi ana
Department of Transportation; 105 IAC 11 -1-9)

105 I AC 11-1-10 "Contract" defined
Authority: 1C 8 -23-2-6
Af f ect ed: IC 8 -23-10

Sec. 10. (a) "Contract™ mnmeans the witten agreement between the
departnent and the contractor setting forth the obligations of the parties
thereto including, but not limted to the foll ow ng:

(1) Performance of the work.

(2) Furnishing | abor and material s.
(3) The basis of paynent.

(b) The contract nay include, but is not limted to the foll ow ng:
(1) Proposal.

(2) Iltemzed proposal.

(3) Contract form

(4) Bid bond.

(5) Performance bond.

(6) Specifications.

(7) Supplenmental specifications.
(8) Special provisions.

(9) Additional special provisions.
(10) Information to bidders.

(11) Instructions to bidders.

(12) Ceneral and detailed plans.

(13) Notice to proceed.
(14) Any change orders and agreenents that are required to conplete the
construction of the work in an acceptable manner (including authorized
extensions thereof) all of which constitute one (1) instrunent.

(I'ndi ana Departnment of Transportation; 105 IAC 11 -1-10)

105 I AC 11-1-11 "Contractor" defined
Authority: |1C 8 -23-2-6
Af f ect ed: IC 8 -23-10

Sec. 11. "Contractor” nmeans the individual, partnership, firm
corporation, or conbination of same contracting with or desiring to contract
with the departnent for performance of prescribed work. (Indiana Department
of Transportation; 105 I AC 11 -1-11)

105 I AC 12-1-12 "Date of receipt" defined
Authority: |1C 8 -23-2-6
Af f ect ed: IC 8 -23-10

Sec. 12. "Date of receipt" means the date the docunent is file stanped
by the prequalification engineer. (Indiana Departnent of Transportation; 105
|AC 11-1-12)



105 I AC 12-1-13 "Department” defined
Authority: |1C 8 -23-2-6
Af f ect ed: IC 8 -23-10

Sec. 13. "Department” means the Indiana departnent of transportation as
constituted under the laws of Indiana for the admnistration of highway work.
As used in this article, "departnent” nmeans the Indiana department of
transportation acting directly or through its authorized representative.
(I'ndi ana Department of Transportation; 105 IAC 11 -1-13)

105 I AC 11-1-14 "Docunent" defi ned
Authority: 1C 8 -23-2-6
Af f ect ed: IC 8 -23-10

Sec. 14. "Docurent" includes, without limtation:

(1) witings;

(2) draw ngs;

(3) graphs;

(4) charts;

(5) photographs;

(6) phono-records; and

(7) other data conpil ations;
fromwhich intelligence can be perceived, with or without the use of detection
devi ces. (Indiana Department of Transportation; 105 IAC 11 -1-14)

105 I AC 12-1-15 "Engineer's estimte" defined
Authority: |1C 8 -23-2-6

Af f ect ed: IC 8 -23-10
Sec. 15. "Engineer's estinate" neans the departnent’'s estinated cost to
construct the work covered by the contract. (I'ndiana Department of

Transportation; 105 | AC 11 -1-15)

105 I AC 11-1-16 "Notice to contractors" defined
Authority: 1C 8 -23-2-6

Af fect ed: IC 8 -23-10
Sec. 16. "Notice to contractors" refers to the witten bulletin
distributed by the departrment inviting bids for work to be performed, listing

the type of work, location, qualification requirements, and the cost of the
bi ddi ng docunents. (Indi ana Department of Transportation; 105 | AC 11 -1-16)

105 IAC 12-1-17 "Notice to proceed"” defined
Authority: |1C 8 -23-2-6
Af f ect ed: IC 8 -23-10

Sec. 17. "Notice to proceed" refers to the witten notice to the
contractor to proceed with the contract work including, when applicable, the
date of beginning of contract tine. (I'ndi ana Departnent of Transportation;
105 1AC 11-1-17)

105 I AC 11-1-18 "Performance bond" defi ned
Authority: 1C 8 -23-2-6
Af f ect ed: IC 8 -23-10

Sec. 18. "Performance bond" means the approved form of security,
furni shed and executed by the bidder and its surety or sureties, guaranteeing
conpl ete execution of the contract and all suppl enental agreenents pertaining
thereto and for the paynent of all |legal debts pertaining to the construction
of the project. The performance bond will be in effect after both parties
have signed the contract and the contract has been approved by the attorney
general of the state of Indiana. (Indiana Departnent of Transportation; 105
IAC 11-1-18)



105 I AC 11-1-19 "Plans" defined
Authority: 1C 8 -23-2-6
Af f ect ed: IC 8 -23-10

Sec. 19. "Plans" includes the approved plans, profiles, typical cross
sections, working draw ngs, and suppl emental drawi ngs (or exact reproductions
thereof) which show the |ocation, character, dinensions, and details of the
work to be done. (Indiana Departnent of Transportation; 105 | AC 11 -1-19)

105 I AC 12-1-20 "Prequalification commttee" defined
Authority: |1C 8 -23-2-6
Af f ect ed: | C 8-23-10

Sec. 20. "Prequalification commttee"” neans the commttee appointed by
the commissioner to establish the policies and procedures under which a
contractor may be qualified. (Indiana Departnent of Transportation; 105 IAC
11-1-20)

105 I AC 12-1-21 "Prequalification engineer" defined
Authority: |1C 8 -23-2-6

Af f ect ed: IC 8 -23-10

Sec. 21. "Prequalification engineer" refers to the admnistrative
officer responsible for the admnistration of the qualification of
contractors. The designation "prequalification engineer"” neans the

prequalification engineer, the prequalification engineer's designee, or
alternate. (Indiana Departnent of Transportation; 105 IAC 11 -1-21)

105 I AC 12-1-22 "Prequalification files" defined
Authority: |1C 8 -23-2-6
Af f ect ed: IC 8 -23-10

Sec. 22. "Prequalification files" neans the files, singularly and in
aggregate, of the prequalification engineer and prequalification commttee
which contain information relating to the qualification of a contractor.
(I'ndi ana Department of Transportation; 105 IAC 11 -1-22)

105 I AC 12-1-23 "Project"” defined
Authority: |1C 8 -23-2-6

Af f ect ed: IC 8 -23-10
Sec. 23. "Project"” means a specific section of the hi ghway where work is
to be performed under the contract. (I'ndi ana Department of Transportation;

105 I AC 11 -1-23)

105 I AC 11-1-24 "Proposal" defined
Authority: |1C 8 -23-2-6
Af f ect ed: IC 8 -23-10

Sec. 24. "Proposal" means the offer of a bidder, on a prescribed form
to perform the work and to furnish the labor and materials at the prices
quoted. (Indiana Department of Transportation; 105 IAC 11 -1-24)

105 I AC 12-1-25 "Quorum defined
Authority: 1C 8 -23-2-6
Af f ect ed: IC 8 -23-10

Sec. 25. "Qorum' means that nunber of menbers of the prequalification
committee or their designated alternates that constitutes a majority of its
voting menbers. For this purpose, the chairman is not considered a voting
menber. (I ndi ana Department of Transportation; 105 IAC 11 -1-25)

105 I AC 11-1-26 " Special provisions" defined
Authority: |1C 8-23-2-6
Af f ect ed: IC 8 -23-10



Sec. 26. "Special provisions" refers to additions and revisions to the
standard and suppl enmental specifications covering conditions peculiar to an
i ndi vi dual project. (Indiana Department of Transportation; 105 I AC 11 -1-26)

105 I AC 12-1-27 "Specifications" defined
Authority: |1C 8 -23-2-6
Af f ect ed: IC 8 -23-10

Sec. 27. "Specifications" refers to all directions, provisions, and
requi renents pertaining to perfornmance of the work. (I ndi ana Departnment of
Transportation; 105 | AC 11 -1-27)

105 I AC 12-1-28 "Standard specification book" defined
Authority: |1C 8 -23-2-6
Af f ect ed: IC 8 -23-10

Sec. 28. "Standard specification book" neans the published book adopted
by the departnent containing standard specifications and general provisions.
(I'ndi ana Departnment of Transportation; 105 IAC 11 -1-28)

105 I AC 11-1-29 "Statenent" defined
Authority: 1C 8 -23-2-6

Af fect ed: IC 8 -23-10
Sec. 29. "Statenent” means the form titled "Contractors Statement of
Experience and Financial Condition". (Indiana Department of Transportation;

105 I AC 11 -1-29)

105 I AC 11-1-30 "Subcontractor" defined
Authority: 1C 8 -23-2-6
Af f ect ed: IC 8 -23-10

Sec. 30. "Subcontractor” means an individual, partnership, firm
corporation, or conbination of same to whomthe contractor sublets part of the
contract. (Indiana Departnent of Transportation; 105 IAC 11  -1-30)

105 I AC 12-1-31 " Supplenmental specifications" defined
Authority: |1C 8 -23-2-6
Af f ect ed: IC 8 -23-10

Sec. 31. "Supplemental specifications” refers to additions and revisions
to the standard specifications that are adopted subsequent to issuance of the
standard specification book. (Indiana Departnent of Transportation; 105 |IAC
11-1-31)

105 I AC 11-1-32 "Surety" defined
Authority: 1C 8 -23-2-6
Af f ect ed: IC 8 -23-10

Sec. 32. "Surety" means the corporate body bound with and for the
contractor for the full and conplete performance of the contract and for the
payment of all debts pertaining to the work. Wen applied to the bid bond, it
refers to the corporate body which engages to be responsible for the execution
of the contract by the bidder, within the specified time. (Indiana Depart nent
of Transportation; 105 I AC 11 -1-32)

105 I AC 11-1-33 "Unearned wor k" defined

Authority: |1C 8 -23-2-6

Af f ect ed: IC 8 -23-10

Sec. 33. "Unearned work" neans the total dollar value of work contracted
for but not performed. The value of itens purchased and delivered, but not
installed is considered unearned work. For a specific department contract,
the value of unearned work shall be based upon the original anount bid, plus
the value of itens added by approved change orders, mnus itens deleted by
approved change orders, mnus the nost recent progress estinate subnitted by
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t he departnent’s pr oj ect engi neer/ super vi sor, m nus this person's
determ nation of itens perforned subsequent to the progress estimate but prior
to the point in time for which unearned work is calculated. (I ndi ana
Department of Transportation; 105 I AC 11 -1-33)



Rule 2. Requirements for Prequalification of Contractors

105 I AC 11-2-1 Ceneral requirenents

Authority: |1C 8 -23-2-6

Af f ect ed: IC 8 -23-10

Sec. 1. (a) A contractor desiring to offer bids for the performance of
contracts for the construction or nmaintenance of highways and bridges and
appurtenances thereto nust first be prequalified by the department and shall
file a verified statement of experience and financial condition using the
forns furnished by the departnent. The statement nust include a conplete
report of the financial ability, adequacy of plant and equipnent,
organi zation, and experience of the applicant. The subm ssion of a statenent
by the applicant is deemed authorization by the applicant for the
prequal ification conmittee to obtain all informati on which is deened perti nent
with respect to the applicant's financial worth, assets and liabilities,
organi zation, personnel, construction experience, prosecution of work on
previous contracts, condition and adequacy of equipnent, and its attitude
toward departnent regulations and the general public. A new statenent is
required at |least once each year unless specifically requested at nore
frequent intervals.

(b) The comm ssioner or prequalification engineer nay, at any tine
during which a certificate of qualification is in effect, demand a new
st at enent . If the contractor does not furnish a new statement within sixty
(60) days of the date of the request, the certificate of qualification held by
the contractor nmay be considered forfeited and the contractor may not be
permtted to bid on contracts of the departnent until a new statenent has been
recei ved and acted upon by the departnent.

(c) Conplete answers to all interrogatories and the furnishing of all
information as indicated by colum headings, footnotes, or otherw se
throughout the statenment are an essential part of conpliance with this
article. Failure to provide conplete and true information is grounds for
rejection of the application for prequalification and provides grounds for
i mredi at e di squalification.

(d) The departnent will act on an application within thirty (30) days of
its receipt. Statements will be considered in the order received as pronptly
as circunstances pernt, except statenents from new applicants who desire to
bid on projects advertised nmust be received no later than twenty -one (21)
cal endar days prior to the bid opening date to receive consideration for that
bid opening. A statement froma contractor for prequalification renewal nust
be received at least fifteen (15) cal endar days prior to the bid opening date
to receive consideration for that bid opening. A contractor who neets the
tinme frames required by this subsection may submt bids contingent upon the
results of its prequalification application.

(e) No bidder shall be given a certificate of qualification unless the
review of its statement shows that it possesses net current assets sufficient
in the judgnment of the commssioner to render it probable that it can
satisfactorily execute its contracts and neet its obligations.

(f) An applicant nust possess the qualifications prescribed and be
determined to be a conpetent and responsible bidder as verified by the
inquiries and investigations of the departnent to qualify for a certificate of
qual i ficati on. The areas considered for qualification of the contractor
include, but are not limted to, the foll ow ng:

(1) Oganization.

(2) Personnel.

(3) Construction experience.

(4) Prosecution of work on previous contracts.

(5) Condition and adequacy of equi prent.

(6) Financial condition and quality of financial information.

(7) The contractor's attitude toward department rul es and the general

publ i c.



An applicant will not be considered as conpetent and responsible if found to
be of a character that would otherwi se subject it to suspension, revocation,
or disqualification.

(g) The prequalification commttee shall make a recomrendation to the
conmmi ssi oner regarding what action shall be taken. The comm ssioner may, in
the exercise of the commssioner's sole discretion, accept or reject the
recomrendation of the prequalification comittee. The comm ssioner shall
pronptly send the contractor witten notice of the decision. The certificate
of qualification becomes effective after all avenues of appeal under section 9
of this rule are exhausted. Should such decision involve the addition of a
classification or the increase of a rating to a certificate of qualification,
the certificate of qualification shall becone effective on the date the
comm ssioner signs it and shall be in effect during admnistrative appeal
under section 9 of this rule.

(h) For the purpose of determ ning conpetency and responsibility, the
prequalification commttee or the prequalification engineer may send
evaluation forns either to those with whom the contractor has had present or
previ ous business rel ationships or persons and entities who have utilized the

past or present services of the contractor's enployees. The responses
received as a result of such inquiries are to be considered confidential for
all purposes including, but not limted to, libel and slander. The responses

recei ved shall not be availabl e under any circunstances to the contractor.

(i) MNo certificate of qualification will be valid for nore than twelve
(12) nmonths, nor will its expiration date under any circunstance be subsequent
to sixteen (16) nonths after the date of the statement upon which it is based.
The certificate period will not be extended. The applicant will be notified
if no certificate of qualification is issued.

(1) I[f, at any time during the valid period of a certificate of
qualification, the latest statenent on record with the department ceases to
fairly and substantially represent the financial position or the construction
equi pnent of the contractor to whom the certificate was issued, it shall be
the responsibility of that contractor to so notify the prequalification
engineer and to refrain from further bidding on contracts of the departnent
until its qualification has been confirmed or revised. Failure to give such
notice will constitute a violation of this article.

(k) A contractor shall not enploy any schenme or device to evade this
article or the effect of actions taken by the prequalification comittee.
Action taken by the prequalification commttee for an entity controlled by
certain owers or officers may be extended to other entities controlled by
those sanme owners or officers, if the prequalification committee determ nes
the extension is necessary to prevent a circunvention of this article.

(I') The departnent reserves the right to require a personal interview
with any contractor when considering qualifications as a part of its
i nvestigation procedure. (I'ndiana Departrment of Transportation; 105 1AC
11-2-1; filed Jul 25, 1991, 3:30 p.m: 14 | R 2185)

105 I AC 12-2-2 Preparation and filing
Authority: |1C 8 -23-2-6

Af f ect ed: IC 8 -23-10-2; IC 8-23-10-3
Sec. 2. (a) The contractor nust subnit the original statenent for
prequalification to the prequalification engineer. This statement nust be

conplete, clearly legible, and in ink or typed.

(b) If the date of the statement is nore than six (6) nonths old when
subnmitted, the prequalification engi neer may request a new statenent.



(c) An unaudited statement nmore than six (6) nmonths old will not be
considered for qualification

(d) The financial statement furnished by an applicant for qualification
of nore than one mllion dollars ($1,000,000) nust be prepared and attested as
audi ted by an independent:

(1) certified public accountant registered and in good standing in any
state; or

(2) public accountant registered and in good standing in |Indiana.

(e) The financial statement furnished by an applicant for qualification
of nore than two hundred thousand dollars ($200,000) but not nore than one
mllion dollars ($1,000,000) nust be prepared and attested as reviewed by an
i ndependent :

(1) certified public accountant registered and in good standing in any
state; or

(2) public accountant registered and in good standing in Indiana.

(f) A qualification of two hundred thousand dollars ($200,000) or |ess
may be granted if the statement furnished by the applicant is certified as
correct by an officer of the company.

(g) The accountant shall nake an independent verification of assets and
liabilities in accordance with generally accepted auditing standards. The
accountant's execution of the certificate of audit will constitute
certification that an audit in accordance with such standards has actually
been perforned and report ed.

(h) In the event of physical dispersal of construction equipment or of
subsequent use or sale of construction materials, the accountant nay accept a
signed statenent of the contractor as evidence of possession of equiprent or
of materials inventory as of the date of the statement, but this shall not
relieve the accountant of the usual responsibilities as to the follow ng:

(1) Title.

) Proper and consi stent depreciation.

) Liens or encunbrances.

) Reasonabl e pri cing.
)
)

Ful | and conplete information, especially:

the age, date of purchase, and cost when purchased; and

2) the date if rebuilt;

must be provided for all major itens of equipnent. The nomencl ature used nust
descri be kind, manufacturer, type, capacity, etc., with additional details if
necessary. Al najor itens of useful equiprment should be listed even though
fully depreciated, but no obsol ete or usel ess equipment is to be included.

(1) Contractors controlled by the sanme owners or offic ers desiring
prequal i fication nmust use statenents of a common date.

(k) The assets of a contractor shall be identified to support only one
(1) prequalification at any tine. If contractors controlled by the same
owners or officers submt unaudited statements for prequalification, only one
(1) of the entities may be prequalified unless the departnent is able to
verify that assets and experience were not duplicated as a nechanism to
artificially increase prequalification ratings.

(I') The statement of a c orporation nmust be acconpanied by a certified
copy of the mnutes covering the election of current officers and the current
authorization of individuals designated to execute contracts binding the
corporation. The current list of individuals authorized to execute contracts
bi nding the corporation may be either a portion of the original articles of
i ncorporation or sonme subsequent official action of the stockholders or the
board of directors. |If officers or authorization of individuals designated to
execut e



contracts binding the corporation are changed in any manner, the contractor
shall immediately notify and furnish the prequalification engineer wth
certified copies of appropriate docunents.

(m The initial statement of a foreign corporation must be acconpani ed
either by valid evidence that it is registered and in good standing with the
I ndi ana secretary of state or by a letter stating that, should it beconme the
successful bidder on a department contract, authorization wll be secured
within fifteen (15) days after the bid opening. (I'ndi ana Departnent of
Transportation; 105 IAC 11 -2-2; filed Jul 25, 1991, 3:30 p.m: 14 IR 2187)

105 I AC 12-2-3 Classification and capacity rating
Authority: |1C 8 -23-2-6
Af f ect ed: IC 8-23-10-2; IC 8-23-10-4

Sec. 3. (a) Acontractor may be classified for one (1) or nore types of
work and will be rated in accordance with its financial ability, adequacy of
pl ant and equi pnent, organization, prior experience, record of construction,
and other pertinent and material facts which may affect its classification.
The contractor will be assigned a classification which will Iimt the type and
quantity of wunconpleted work it has under contract at any one (1) tinme as
princi pal or subcontractor regardless of the location of the work or with whom
it is contracted.

(b) A contractor will be assigned an aggregate anmount that is to be
considered the largest dollar anount of unconpleted work it shall have under
contract at any one (1) tinme, either as principal or subcontractor or both,
regardless of its location and with whomit is contracted, with the follow ng
exception:

If the aggregate amount is less than three hundred thousand dollars

($300,000), the aggregate anount is to be considered the |argest dollar

amount of unconpl eted work a contractor shall have under contract at any

one (1) tinme as a principal, regardless of its location and with whomit
is contracted. The largest dollar amount of unconpleted work the
contractor shall have under contract at any one (1) tine, as principal
and subcontractor, regardless of its location and with whom it is
contracted, shall not exceed three hundred thousand dollars ($300, 000).

(c) The contractor's maxi mum aggregate rating as determned fromthe
statement will be the sumof the follow ng rating conponents:

(1) Net current assets nultiplied by ten (10).

(2) Construction equi pnent assets (net book value) multiplied by eight
(8), but not to exceed one and one -half (1 1/2) times subdivision (1).

(3) Net fixed and other assets multiplie d by two (2), but not to exceed
twenty-five percent (25% of subdivision (1) plus subdivision (2).

(d) Accepted net current assets will be determned from the statenent
subnmitted and will be construed as to include only those net current assets
which are readily convertible into working capital. Recei vabl es from
nongovernnental agencies over one (1) year old wll be deducted for
prequal i fication purposes.

(e) Notes due within one (1) year fromthe financial statenment date will
be considered a current liability. Notes due after twelve (12) months and
within twenty -four (24) nonths wll be considered a fixed liability and
deducted fromnet fixed assets, and the excess, if any, will be deducted from
the book value of the equiprment. If this is insufficient, the excess will be
deducted fromthe net current assets. Notes due after twenty -four (24) nonths
wi Il not be deducted for prequalification purposes.

(f) If the applicant has guaranteed |oans of any person or any entity,
or has used assets as security for these loans, or has made other guarantees
or coomtments of activities of any person or any entity, the department may
reduce
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or adjust the applicant's net current assets if in the judgment of the
departnent the guaranteed |oans, other guarantees or comritnments are
signi ficant when considered with the applicant's statenent.

s)] Not es and accounts receivable from affiliated business firns wll
not be allowed as assets unless there is attached an audited financial
statenment showi ng the debtor has sufficient liquidity to discharge the debt,
except an unaudited statement, certified as correct by the debtor, wll be
accepted if an unaudited statenment is submitted for qualification. Notes and
accounts receivable from partners of a partnership, or officers and
stockhol ders of a corporation nay not be allowed as assets unless there is
attached an audited financial statenent.

(h) The book value and the market value for stocks and bonds are to be
l'isted. Stocks and bonds will not be considered as working capital unless
mar ket value, determned or verified by the accountant, is given. Al owance
for stocks and bonds is made for whichever is the | esser of the book or narket
val ue except that for stocks or bonds listed on the New York Stock Exchange,
Anerican Stock Exchange, or over -the-counter on the National Association of
Securities Dealers Automated Quotations (NASDAQ list, the narket value wll
be used. Stocks of affiliates or subsidiaries which are qualified with the
departnent will not be considered as assets.

(i) The value of useful construction equipment nay be the book value
listed or may be determned by the application of uniform depreciation
schedul es. No rating credit will be given for equipnent which cannot be
satisfactorily identified as to kind, type, and capacity or for which the
essential information as to cost and age is not suppli ed.

(j) "Fixed and other assets" nmeans those assets which have a coll ateral
value but are not readily or normally converted into cash or not directly
pertinent to the operation or financing of construction contracts.
Construction equi pment value in excess of the rating limtation of subsection
(c)(2) will be considered as part of fixed assets.

(k) A contractor will first be given a tentative factor of one hundred
percent (100% in its aggregate and respective classified ratings. Each of
these tentative factors may be reduced wholly or in part for the contractor's
deficiencies in the followng areas as deternined from a summary of reports
from field engineers, other investigations or an interview wth the
contractor, or both. The areas considered for qualification of the contractor
i ncl ude the foll ow ng:

(1) Oganization.

(2) Personnel.

(3) Construction experience.

(4) Prosecution of work on previous contracts.

(5 Quality of workmanship on contracts.

(6) Condition and adequacy of equi prent.

(7) The contractor's attitude toward department rules, the general

public, and equal enployment opportunity requiremnents.

(1) An "unlimted" qualification may be granted if a contractor's
nmaxi mum aggregate rati ng exceeds one hundred mllion dollars ($100, 000, 000).

(m A contractor which has not performed work of any character under the
firm name in its application and does not have anmbng its active staff,
personnel of approved experience is not entitled to be rated for any work in
excess of two hundred thousand dollars ($200, 000). An experience and
performance factor reduction of not less than thirty percent (309 wll be
made in the case of any organization which has not had previous experience on
conpar abl e work. (Indiana Department of Transportation; 105 | AC 11 -2-3)

-11-



105 1AC 11-2-4 Prequalification commttee
Authority: 1C 8 -23-2-6
Affect ed: IC5-14-1.5-6; 1C 8-23-10

Sec. 4. (a) There is hereby created a prequalification comittee.

(b) The comm ssioner shall appoint the menbers of the prequalification
committee and designate one (1) of them as chairman. The chairman shall
preside at neetings, but the chairman is not entitled to vote unless the vote
of the nenbers of the prequalification commttee is tied. In event of a tie
vote, the chairman shall <cast the deciding vote. The prequalification
engineer will serve as secretary of the prequalification coonmttee, but the
secretary is not entitled to vote. Each nenber nmay designate in witing to
the secretary, an alternate menber.

ﬁqc) The prequalification commttee shall meet nonthly and as called by
the chairman. The prequalification committee mnmust have a quorum present in
order to transact business. A majority of the votes cast is required to adopt
a notion. Abstentions shall not count as votes cast. The secretary is
required to take mnutes, including date, place, and tinme of neeting, the
names of all present or absent, and to record all notions nade and the votes
cast thereon. The secretary of the prequalification commttee is responsible
for the keeping of mnutes and for sending and posting annual notices and
noti ces of energency neetings.

(d) The prequalification commttee may neet in executive session to
consider matters of initial application or prequalification, renewal,
suspension, change of classification or rating, revocation, appeal or other
matters pursuant to IC 5 -14-1.5-6(b). During the executive session the
prequalification conmittee is entitled to consider confidential information.

(e) The prequalification commttee shall have jurisdiction over all
recommendations under this article. The prequalification commttee may act
either on referrals to the prequalification commttee or on its own
initiative.

(f) The prequalification commttee nmay investigate, request docunents,
anld interview w tnesses and other persons or entities with infornation deemed
rel evant.

The prequalification commttee may recomrend a course of action to
t he comm ssi oner. The conm ssi oner maK accept or reject the recomendation of
the prequalification coonmttee. 1In the event that an initial certificate of
qualification is issued, a certificate of qualification issued is reissued, a
change is made in a classification or rating of a contractor's certificate of
qualification, a <contractor's issued certificate of qualification is
suspended, or a contractor's issued certificate of qualification is revoked,
the comm ssioner shall notify the contractor in witing. Al actions of the
comm ssioner under this article are considered to be effective after all

avenues of appeal under section 9 of this rule are exhausted. |If the action
involves the addition of a classification or the increase of a rating to a
certificate of qualification, the certificate will become effective on the

date the comm ssioner signs it and will be in effect during the admnistrative
appeal under section 9 of this rule. (Indiana Departnment of Transportation;
105 1 AC 11-2-4)

105 IAC 11-2-5 Change in certificate of qualification
Authority: |1C 8 -23-2-6
Af f ect ed: IC 8 -23-10

~Sec. b. (a) The prequalification committee may recommend to the
comm ssioner a change in the certificate of qualification issued to a
contractor based upon the receipt of additional information. Notification of

a change in a certificate of qualification will be nmade in witing and will
becone effective after all avenues of appeal under section 9 of this rule are
exhaust ed. If the action involves the addition of a classification or the

increase of a rating to

-12-



a certificate of qualification, the certificate will beconme effective on the
date the comm ssioner signs it and will be in effect during the admnistrative
appeal under section 9 of this rule.

(b) A request from the contractor for a change in its qualification
status must be in witing and received not less than fifteen (15) days prior
to the bid opening date. An applicant who has been refused qualification, or
who is dissatisfied with the departnent’'s decision as to the aggregate anmount
of unconpleted work to be permtted under contract at any one (1) tine, or
with any limtation as to the class or classes of work on which the bidder is
authorized to bid, may at any tinme after the expiration of ninety (90) days
from the date of the departnment's previous decision request a change in or
file a new application for qualification. (I'ndiana Departnent of
Transportation; 105 | AC 11 -2-5)

105 I AC 11-2-6 Suspension of certificate of qualification
Authority: |1C 8 -23-2-6
Af f ect ed: IC 8 -23-10-2

Sec. 6. (a) The prequalification commttee nmay recomrend to the
conmmi ssioner the suspension of the contractor's certificate of qualification
if the contractor's work is unsatisfactory, if it is apparent the contractor
will be unable to conplete its contracts on tine, or if the contractor has
failed to adequately docunent a current or previous contract.

(b) Notification of the suspension shall be made in witing, and the
suspension wll becone effective after all avenues of appeal under section 9
of this rule are exhausted. The suspension will be lifted when the contractor
has taken corrective action to the personal satisfaction of the conm ssioner.
(I'ndi ana Departnment of Transportation; 105 IAC 11 -2-6)

105 I AC 12-2-7 Wthdrawal of certificate of qualification
Authority: |1C 8 -23-2-6
Af f ect ed: IC 8 -23-10-2

Sec. 7. A certificate of qualification may be withdrawn if it has been
admnistratively determned by the prequalification commttee that the firmor

corporation is no longer active or in existence. Notification of the
withdrawal shall be nade in witing and will becone effective after all
avenues of appeal under section 9 of this rule are exhausted. (I'ndi ana

Department of Transportation; 105 IAC 11 -2-7)

105 I AC 112-2-8 Revocation of certificate of qualification
Authority: |1C 8 -23-2-6
Af f ect ed: IC 8-23-10-2; IC 8-23-10-8

Sec. 8. (a) A certificate of qualification may be revoked if it is
admnistratively determned by the prequalification comittee that the
contractor or subcontractor has done the foll ow ng:

(1) Failed to tinmely pay, or satisfactorily settle, any bills due to

| abor and material on former or existing contracts.

(2) Is found to be i n violation of either a state or federal |aw or

regul ation or the rules and regul ations of a state or federal departnent,

board, bureau, agency, or commi ssion.

(3) Defaulted on a contract.

(4) Failed to enter into a department contract.

(5) Falsified any document required by the departnent, state board of

accounts, or any agency of the state of Indiana. For the purpose of this

section, the term"falsify" means an intentional as well as a negligent
act of om ssion or comm ssion.
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(6) Was convicted of a bidding crime resulting from a jury or bench
trial, entered into a plea of guilty or nolo contendere, nmade a public
adm ssion, made a presentation as an unindicted co -conspirator, or gave
testinmony, which is protected by a grant of imunity, in any jurisdiction.

(7) Failed to performany part or portion of an existing or previous

contract.

(8) Failed to subnmit in a tinely manner information, documented

expl anations, and/or evidence required in the contract docunents or

pr oposal .

(9) Has been d ebarred by a federal agency.

(10) Failed to conply with any and all proposal requirements concerning

D sadvant aged Business Enterprise (DBE) and Wmen Business Enterprise

(WBE) goal s.

(11) Had know edge that a subcontractor further subcontracted its work.

(12) Ofered or gave a gift with a market value of ten dollars ($10) or

nore, to a unit, officer, or enployee of the departnent, or repetitively

offered or gave gifts of a value of ten dollars ($10) or less to a unit,
officer, or enployee of the departnent.

(b) Notification of such pending action shall be made in witing,

setting forth the grounds for the proposed certificate revocation. The
revocation will become effective after all avenues of appeal under section 9
of this rule are exhausted. The period of disqualification will not exceed

two (2) years. (Indiana Department of Transportation; 105 | AC 11 -2-8)

105 I AC 112-2-9 Appeal s procedure
Authority: |1C 8 -23-2-6
Af f ect ed: IC4-21.5; IC8-23-10

Sec. 9. (a) A contractor aggrieved by the decision of the departnent in
regard to the contractor's qualification, suspension, wthdrawal, revocation,
or change in either classification or rating may make a witten request for
consideration to the prequalification engineer, wth a copy to the
comm ssioner, within fifteen (15) days after receiving such notification.

(b) The contractor may follow the procedure outlined in STEP ONE and
STEP TWD or the contractor nay elect for a hearing as set forth in STEP TWD
The contractor shall, in its letter, specify which relief it is requesting.
If the contractor fails to make an election in its letter, it will be presuned
that the contractor has elected to foll ow and be bound by the procedural steps
and cutoff procedures set forth in STEP ONE and STEP TWD, in that order as
fol | ows:

STEP ONE:  The request nust include witten justification bearing on its
qual i ficati on. In addition, the contractor may request a personal
i ntervi ew The prequalification conmttee wll consider the witten
request by certified mail or personal service within fifteen (15) days
after its receipt. The prequalification commttee may request additional
information, a personal interview with the contractor, or both. The
prequalification coonmttee will make a recommendati on to the comm ssi oner
who shall notify the contractor in witing of the decision. The decision
beconmes effective after all avenues of appeal wunder STEP TWD are
exhausted. It will be presumed that in the event the contractor has nade
no election as to a personal interview that the contractor has el ected
not to request a personal interview
STEP TWD.  If the contractor is dissatisfied with the STEP ONE deci si on,
the contractor may make a witten request by certified mail or personal
service within fifteen (15) days of receipt of the STEP ONE decision for
an adjudication hearing in accordance with 1C 4 -21.5. This request nust
be sent to the prequalification engineer with a copy to the conm ssi oner.
Upon receipt of the notice, the commissioner will serve the contractor
with witten notice of the date, place, and time of the hearing and
witten notice of the appointment of an adm nistrative | aw judge.
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(c) The hearing will be held within thirty (30) days of the receipt of
the request, unless otherw se ordered by the adnministrative | aw judge.

(d A the hearing, the contractor will bear the burden of proof when
the action of the comm ssioner is under sections 1 through 2 of this rule. A
the hearing, the contractor shall bear the burden of proof when the action of
the commssioner is under either section 3 or 5 of this rule, unless the
action involves the reduction of an unexpired certificate of qualification.
At the hearing, the department shall bear the burden of proof when the action
of the commssioner is under either sections 6 through 8 of this rule or
section 11 of this rule.

_g_e) If the contractor fails to follow subsection (b) wthin the
specified time frames, the contractor will be deemed to have accepted the
decision of the department as final and deemed to have waived any right to
ﬁrtzh%r) adm ni strative appeal. (Indiana Departnent of Transportation; 105 | AC

105 I AC 11-2-10 Subcontractors
Authority: 1C 8 -23-2-6
Af fect ed: IC 8 -23-10-4

Sec. 10. (a) It is unlawful for a successful bidder to enter into a
subcontract with any other person involving the performance of any part of any
wor k upon which the bidder nay be engaged for the departnment in an anount in
excess of one hundred t housand dol | ars ?$100, 000) unl ess the subcontractor has
been properly qualified for the work sublet to it.

b) The prequalification requirenments of this section do not apply to:
1 ﬁr of essi onal services; or ) )
2 auling material or supplies to or froma job site.

~(c) Al subcontracts nust be approved by the department prior to work
bei ng performed by the subcontractor.

(d) The depart nment ma¥ request disclosure of a subcontractor's board of
directors, shareholders, officers, and principal individuals or enployees
prior to subcontract approval. Failure to disclose such information may
result in denial of subcontract approval.

(e) A contractor that is not prequalified may be prohibited from
performng subcontract work or linmted in the dollar value thereof if the
contractor has been found in violation of a rule that would subject a
contractor to suspension, revocation, or reduction of its certificate of
qual i ficati on.

(f) A contractor whose certificate of ualification is revoked or
suspended wll not be approved to perform work as a subcontractor on a
departnent contract.

_§g A subcontractor that does not have a valid certificate of
qualification will be limted to a total of three hundred thousand dollars
('$300, 000) in unearned work under contract on any given date with any owner,
(lztintzrzi%t)or, or other party. (I'ndi ana Department of Transportation; 105 |AC

105 1 AC 11-2-11 Fal se statements
Authority: 1C 8 -23-2-6
Affect ed: IC 8 -23-10-8

Sec. 11. An applicant who is convicted of knowingly meking a false
statement with respect to the applicant's financial worth in an application
for qualification, financial statenent, or other witten instrument filed by
the applicant with the department under this rule is not entitled to submt
bids for a period of two (2) years following the date of conviction. (Indiana
Department of Transportation; 105 I AC 11 -2-11)
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105 I1AC 11-2-12 G fts
Authority: 1C 8 -23-2-6
Af f ect ed: IC 8 -23-10-2

Sec. 12. A contractor shall not offer or give a gift, including, but not
limted to, mnoney, goods, services, neals, and entertainnent, to any unit,
officer, or enployee of the departnment if such gift has a fair market val ue of
ten dollars ($10) or nore. Repetitive offering or giving gifts of a value of
ten dollars ($10) or less is also prohibited. "Unit" means any district,
di vi sion, section, or other group of department enpl oyees. Exceptions to this
provision nust be approved in witing by the departnment's comm ssioner.
(I'ndi ana Departnent of Transportation; 105 IAC 11 -2-12; filed Jun 25, 1992,
5:00 p.m: 15 IR 2452)
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Rule 3. Requirenments for Bidding

105 I AC 12-3-1 Equal enpl oynent opportunity
Authority: |1C 8 -23-2-6
Af f ect ed: IC 8 -23-10

Sec. 1. A contractor who desires to bid, or performwork on depart nment
contracts, nust first file an affidavit accepting equal enpl oynent opportunity
requi renents. (Indiana Departnent of Transportation; 105 IAC 11  -3-1

105 IAC 11-3-2 |
Authority: |
Af f ect ed: |

ssuance of proposals
C8-23-2-6
C 8-23-10

Sec. 2. (a) Wen requested, bidding propo sals wll be issued to any
properly qualified contractor up to 4:30 p.m, Indianapolis time on the |ast
work day i mmedi ately precedi ng the bid opening date unl ess ot herw se indi cated
in the advertisenent. A proposal issued for informational purposes only will
be marked "sanpl e proposal” and will not be accepted as a bid fromany person.

The prospective bidder, and other persons, will be required to pay the sum
stated in the "Notice to Contractors"” for bidding material ordered. No
refunds will be nade for nmaterials ordered and returned except in cases of
error in filling orders or when a project advertised is withdrawn prior to the
bi d openi ng.

(b) The contractor or bidder purchasing a proposal and plans accepts and
assunes the risk that the proposal and plans are conplete. Before the
subm ssion of a bid, the contractor or bidder shall check the proposal and
plans to see that they are conplete. The contractor or bidder agrees to waive
all clains relating to the conpleteness of the proposal and plans. If an
error is found, the contractor shall notify the prequalification engineer in
witing at least ten (10) days before the date the bids are to be opened.
(I'ndi ana Department of Transportation; 105 IAC 11 -3-2)

105 IAC 11-3-3 CQualification
Authority: 1C 8 -23-2-6
Af fect ed: IC 8 -23-10

Sec. 3. (a) The departnment's "Notice to Contractors” will list one (1)
or nore types or classes of work for a contract. A bidder nust have bidding
capacity equal to or greater than its total bid in the advertised class or
conbi nation of <classes of work listed in the department's Notice to
Contractors for the specific contract.

(b) A contractor not acceptable to the Federal H ghway Adm nistration is
not eligible for work on a contract involving federal funds. (I ndi ana
Department of Transportation; 105 IAC 11 -3-3)

105 I AC 11-3-4 Bidding capacity
Authority: |1C 8 -23-2-6
Af f ect ed: IC 8 -23-10

Sec. 4. (a) The bidder's bidding capacity with the departnent on any
given date will be determned by deducting the value of all unearned work as
of that date on contracts and subcontracts for work of any owner, contractor,
or other party fromthe aggregate rating and fromthe appropriate classified
ratings which are stated on its certificate of qualification except, if the
bidder's aggregate anount is less than three hundred thousand dollars
($300,000), the bidder's bidding capacity with the department on any given
date will be determned as the | esser of the follow ng:

(1) The value of all unearned work as of that d ate on contracts for
work of any owner or other party deducted from the aggregate rating and
fromthe appropriate classified ratings which are stated on the bidder's
certificate of qualification.
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(2) The value of all unearned work as of that date on contracts and
subcontracts for work of any owner, contractor, or other party deducted
fromthree hundred thousand dollars ($300, 000).

(b) The value of work subcontracted on existing contracts of the
departnent to an approved subcontractor wll not be considered as unearned
work of the bidder in determning the contractor’'s bidding capacity.

(c) It shall be the responsibility of each qualified bidder to ensure
that a bid submtted for a single contract does not exceed its bidding
capacity on the date bids are opened. |If the bidder does not Iimt the sum of
its regular bids to the volume of work permtted by its bidding capacity, the
departnent may selectively award low bids up to, but not exceeding, the
bi dder's bi ddi ng capacity.

(d) The bidder nust show, on the form provided in each proposal, the
fol | ow ng:

(1) The anount and type of all unearned work under contract either as

principal or subcontractor, based on the l|atest engineer's or owner's

estimate, with proper allowance for work subsequently perforned.

(2) The portion of such unearned work on department contracts which is

subl et to an approved subcontractor.

(e) The commtnent of personnel and equipment on a payroll or rental
basis for the performance of definite and specific work nust be reported as
unearned work even though no fornmal contract exists. (Indiana Departnent of
Transportation; 105 IAC 11 -3-4; filed Jul 25, 1991, 3:30 p.m: 14 IR 2192)

105 I AC 11-3-5 Joint ventures
Authority: 1C 8 -23-2-6

Af f ect ed: IC 8 -23-10
Sec. 5. (a) A bid of two (2) or three (3) contractors wll be
considered a joint venture. No nore than three (3) contractors wll be

permtted as parties to a joint venture. Al contractors applying for joint
venture approval mnust be prequalified separately.

(b) A contractor that is a nmenber of a joint venture may not submt a
proposal, in its individual capacity or as a participant in another joint
venture, for the same contract on which the joint venture bids.

(c) The bidding proposal will be taken out in the name of the joint
vent ure. It shall be signed by each participating contractor, wth each
contractor fully responsible for the conpletion of all contract itens. The
contractors in the joint venture may conbine their individual bidding
capacities in order to neet the requirenents of section 3 of this rule. A
contractor in a joint venture shall have bidding capacity for the work the
contractor is to perform The bid itens or the percentage of the bid itemto
be perforned by a contractor in the joint venture nmust be shown in the
proposal. The value thereof will be charged to the individual contractor's
aggregate and cl assified bidding capacity.

(d) A request for a joint venture is subject to departnent approval and
must be in witing on the formprescribed by the departnent. The form nust be
signed by all parties involved in the joint venture. The form rmnust be
notarized by a notary public unrelated to any party to the joint venture, and
the form nmust be received in the office of the prequalification engi neer not
later than 9:00 a.m local tine the |ast work day before the bid opening. The
prescribed formis available fromthe prequalificati on engi neer.
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(e) The bid and performance bond may be executed by a surety for all
parties to the joint venture or a separate bid and performance bond nay be
executed for each participating contractor. Wen nore than one (1) surety is
used, a letter of agreement on the form avail able fromthe department nust be
included with the bid and signed by each surety. (I'ndi ana Departnent of
Transportation; 105 | AC 11 -3-5)

105 I AC 11-3-6 Exam nation of contract docunents and site of work
Authority: 1C 8 -23-2-6
Affected: 1C 8-23-10

Sec 6. (a) The bidder shall nmake a careful visual exam nation of the
site of the proposed work and the contract docunments before submtting a
proposal . The subnission of a proposal w |l be considered concl usive evi dence
that the bidder has made a careful visual exam nation of the project site and
contract docunents.

(b) Wen an itemlisted as a pay itemis shown on the plans and not in
the item zed proposal, and the itemis not specifically excluded from paynent
in the specifications or in the contract docunents, the item wll be
considered an omission in the item zed proposal and paynment wll be nade by
t he execution of a change order.

(c) Information pertaining to exploration, borings, test pits, and other

prelimnary investigations may appear on the plans. Soils investigation
reports, when available, will be nade available for inspection upon request.
Wiile the data will have been collected with reasonable care, there is no

expressed or inplied guarantee that conditions so indicated are entirely
representative of those actually existing, or that unanticipated conditions
may not exist. These investigations will have been nade only for the
information of the engineer and to assist in the preparation of the design.
The state of Indiana assumes no responsibility for the conpleteness of the
information nor for the actual subsoil or other conditions which may be found
to exist during the progress of construction unless otherwi se provided in the
contract. The bidder shall put its own interpretation on results of the
investigations and satisfy itself as to materials to be excavated and soil
t hrough which piles may be driven.

(d) If a bidder contenplating the submission of a proposal for a
contract is in doubt as to the true meaning of any part of the plans,
specifications, or other contract docunents, the bidder may subnit to the
prequalification engineer a witten request for an interpretation thereof.
The request nust be delivered to the prequalification engineer not |later than
ten (10) days before the advertised date for the opening of bids. Such
interpretation will be made by an authorized representative of the depart nent
and be sent to all bidders who have purchased or who subsequently purchase the
bi ddi ng proposal and plans for that project. The departnent will not be
responsi ble for other interpretations of the contract documents.

(e) Wth respect to utilities and railroads, the bidder is responsible
for what a review of the project site and contract docunents would have

di scl osed. If there are obvious problens with respect to utilities or
railroads, the bidder shall nake a reasonable inquiry of the utility or
railroad before submtting its proposal. (I'ndiana  Depart nment of

Transportation; 105 | AC 11 -3-6)

105 I AC 12-3-7 Preparation of proposal
Authority: |1C 8 -23-2-6

Af f ect ed: IC 8-23-9-21; IC 8-23-10

Sec. 7. (a) Al papers bound with or attached to the proposal are
considered a part thereof and shall not be detached or altered when the
proposal is submtted. The docunents designated in the proposal wll be

considered a part of the proposal whether attached or not.
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(b) The quantities appearing in the item zed proposal are approximate
and are prepared for the conparison of bids. Paynent to the contractor wll
be made only for the actual quantities of work perforned and accepted or for
materials furnished in accordance with the contract, unless otherw se
provi ded. The schedul ed quantities of work to be done and materials to be
furni shed may be increased, decreased, or omtted.

(c) The bidder nust submt its bid on the proposal purchased from the
departnent or on other authorized documents. The proposal nust show the
products of the respective unit prices and quantities witten in figures in
the colum provided for that purpose and the total amount of the proposal
obt ai ned by adding the several itens. Al figures nust be in ink or typed.

(d) The bidder nmay subnit itemzed proposal sheets that have been
produced by conputer in lieu of the item zed proposal sheets furnished by the
departnent. The conputerized item zed proposal sheets shall be formatted as
fol | ows:

(1) The size of the sheets nmust be eight and one -half (8 1/2) inches by

el even (11) inches.

(2) The contract nunber nust be shown in the upper right hand corner of

each sheet.

(3) The letting date nust be shown on each sheet.

(4) A revision date nust be shown on each sheet if a revision to the

item zed proposal has been issued.

(5) The bidder's printed name nust be shown on each sheet.

(6) The sheet nunber nust be shown on each sheet.

(7) A line or space nust be placed between pay itens.

(8) Itemnunbers nust be placed in nunerical order corresponding wth
those on the supplied item zed proposal sheets.

(9) Item descriptions, quantities, prices, and units rnust correspond
with those shown on the supplied item zed proposal sheets.

—~
=Y

0) A unit price nust be shown for each item except the |unp sum may
be entered in place of the unit price where appropriate.

(11) A price extension must be shown for each item

(12) The total bid anount nust be clearly indicated on the las t sheet.
(13) The blank item zed proposal sheets furni shed by the departnent nust
be included in the proposal book when submtted for letting, and all
conputerized item zed proposal sheets must be inserted in nunerical order
in front of the itemzed proposal sheets furnished by the departnent.

(e) If a bidder states an incorrect item description, quantity, price,
or unit, then the item description, quantity, price, or unit shown on the

departnent's item zed proposal sheets, wll control. The department will
correct an incorrect item nunber if the bidder's intent is clear. The
departnent wll conpute the bid based on the item nunbers shown on the

bi dder's conputerized item zed proposal sheets, and any corresponding item
nunbers the departnent corrects, the quantity and units for each item shown on
the departrment's item zed proposal sheets, and the bidder's unit price or |unp
sumprice for each item regardl ess of the itemdescription, quantity, or unit
shown on the conputerized item zed proposal sheets. If the bidder bids on
item nunbers deleted or not included in the departnent's item zed proposal
sheets the department wll disregard the itens and adjust the total bid
accordingly. In the event the bidder bids on both conputerized and depart nent
item zed proposal sheets, the department's item zed proposal sheets shall
govern. The bidder is responsible for all errors.

(f) A bidder nmust file a sworn or unsworn statenent executed by or on
behal f of the person, firm association, or corporation submtting the bid,
certifying that such person, firm association, or corporation has not, either
directly or indirectly, entered into any agreenment, participated in any
collusion, or otherwise taken any action in restraint of free conpetitive
bidding in connection with the submtted bid. The required form for the
statenment will be provided to each prospective bidder.
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(g) Wen an alternate bid is requested, or when an itemin the proposal
contains a choice to be made by the bidder, the bidder nust indicate its
choice in accordance with the special provisions or specifications for that
particular item and thereafter no further choice will be permtted.

(h) The bidder's proposal nust show the firmname or names and be signed
inink:

(1) by the individual

(2) by one (1) or nore menbers of the partnership;

(3) by one (1) or nore nmenbers or officers of each conpany representing

a joint venture;

(4) by one (1) or nore menbers or officers of a corporation duly

authorized to sign contracts; or

(5 by an agent of the bidder legally qualified and acceptable to the

depart nent .
(i) The bidder must properly execute and sign the follow ng:
(1) The bid bond.
(2) The performance bond.
(3) The highway contract form
(4) The proposal.
(5) The noncol | usi on statenment or noncol | usion affidavit.
(6) The current contractual obligations.
(7) A1l other forns included in the proposal before submtting sane.
Al forns nust bear the sane signature throughout. The contract docunents

must include authorized signatures and titles in order for the contract
docunents to be consi dered properly execut ed.

J
1
2
3

) An instrunent submtted shall not be notarized by:

) a party to the transaction;

) any officer, owner, or stockhol der of the conpany; or

) any relative of the signatory.

(I'ndi ana Department of Transportation; 105 IAC 11 -3-7; filed Jul 25, 1991,
3:30 p.m: 14 IR 2194)

(
(
(
(

105 I AC 12-3-8 Bid and perfornmance bonds
Authority: |1C 8 -23-2-6
Af f ect ed: IC 8 -23-9

Sec. 8. (a) A bidder nust submt a bid bond and a performance bond wth
its proposal, except as provided in subsection (c). The bonds mnust be
properly executed by a surety conpany satisfactory to the department and be
payabl e to the state of Indiana.

(b) An Indiana resident agent or a nonresident agent, licensed in
I ndi ana, or an enployee of the surety conpany nust execute the bonds. Al
executed bid and perfornmance bonds must be acconpanied by a valid power of
attorney letter.

(c) On contracts for roadside nowi ng, vegetation contro |, denolition,
| andscapi ng, fencing, seeding and sodding, bridge painting, and guardrail
installations of one hundred thousand dollars ($100,000) or less, the bidder

may elect not to furnish a performance bond. If the bidder elects not to
furni sh the performance bond, an anount equivalent to ten percent (10% of the
amounts payable will be deducted and retained by the department until final

payment is made.
(d) The bid bond nmust be in the penal sum of an amount equal to five

percent (5% of the anount bid. The perfornmance bond nust be in the penal sum
of an anount not | ess than one hundred percent (100% of the anount bid.
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(e) The department will require a surety conpany furnishing a bond to a
bi dder in an anmount exceeding the underwiting linmtations, as shown by the
latest U S. Departnment of the Treasury's register, to file the necessary
rei nsurance agreenents wth the departnent, on forns provided by the
departnent, within fifteen (15) days from the date of notification to the
contractor of insufficient bond. The reinsurance agreenents nust be furnished
by a surety conpany acceptable to the departnent.

(f) Failure to furnish the reinsurance agreenents within the stated tine
will be cause for forfeiture of the bid bond and reduction in the bidder's
prequalification. At the discretion of the conm ssioner, the award of the
contract may be nmade to the next eligible bidder, or the work nay be
readvertised, or all bids may be rejected and the work not readvertised.
(I'ndi ana Department of Transportation; 105 IAC 11 -3-8; filed Jul 25, 1991,
3:30 p.m: 14 IR 2195)

105 I AC 11-3-9 Conbination proposals
Authority: |1C 8 -23-2-6
Af f ect ed: IC 8 -23-10

Sec 9. If the departnent elects, proposals may be issued for projects in
conbi nation or separately, so that bids nay be submtted either on the
conbi nation or on separate units of the conbination. The conm ssi oner nay
make awards on conbi nation bids or separate bids to the best advantage of the
state. No conbi nation bids, other than those specifically set up in the
proposals by the departnent, wll be considered. (I'ndi ana Department of
Transportation; 105 | AC 11 -3-9)

105 I AC 11-3-10 Conditional proposals
Authority: |1C 8 -23-2-6
Af f ect ed: IC 8 -23-10

Sec 10. (a) GContracts on which bids are requested will be advertised as
"Construction Contracts Goup R', "Construction Contracts QGoup B', "Traffic
Contracts Goup T', or "Mintenance Contracts QGoup M. Proposals will be
marked "regular™ or "conditional", and the bidder shall strike out the word
whi ch does not apply, otherw se, the proposal will be considered regular. A
bi dder nmay submit either a regular or a conditional proposal on a contract
unless otherwise stated in the Notice to Contractors or the special
provi sions, provided, the bidder subnmits at |east one (1) regular proposal in
the same group. The sumof a bidder's regular proposals in all groups and the
bi dder's unconpl eted work on hand must not exceed the bidder's qualification
limts.

(b) The bidder may submt a naxi mum of three (3) condi ti onal proposals
in a group, conditional on its failure to be the |owest bidder on its regul ar
proposals in that group. If the bidder submts mnore than three (3)

conditional proposals in a group, the commssioner will reject all conditional
proposal s of that bidder which apply to that particular group. If all of the
bi dder's regul ar proposals in a group are the | owest acceptabl e bids, then all
of its conditional proposals in that group will be null and void.

(c) For each of the regul ar proposals of a bidder in a group which is
not the |owest acceptable bid, the conm ssioner may select one (1) of the
bi dder's conditional proposals in that group, and it will then become regul ar.
The conmm ssioner will select conditional proposals to the best advantage of
the state. No bidder will be awarded contracts in a group exceeding the
nunber of its regular proposals submtted in that group. (Indiana Departnent
of Transportation; 105 I AC 11 -3-10)
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105 I AC 12-3-11 Delivery of proposals
Authority: 1C 8 -23-2-6
Af f ect ed: IC 8 -23-10

Sec. 11. A bidder nust submt each proposal in a sealed envel ope prior
to the time and at the location specified in the advertisenent. The bl ank
spaces on the envelope furnished nust be filled in correctly to clearly
indicate its content. Wen an envel ope other than the one furnished by the
departnent is used, it nust be of the sane general size and shape and be
simlarly narked to clearly indicate its contents. Proposals received after
the time advertised for opening of bids wll be returned to the bidder
unopened. (I ndiana Departnent of Transportation; 105 IAC 11  -3-11)

105 I AC 12-3-12 Wthdrawal or revision of proposals
Authority: |1C 8 -23-2-6
Af f ect ed: IC 8 -23-10

Sec 12. A bidder may withdraw or revise a proposal after it has been
deposited with the departrment if the request for withdrawal or revision is
received by the departnent in witing at the location specified in section 11
of this rule prior to the time set for receipt of bids. (Indiana Department
of Transportation; 105 I AC 11 -3-12)

105 I AC 12-3-13 Public opening of proposals
Authority: |1C 8 -23-2-6
Af f ect ed: IC8-23-9-1; IC 8-23-10

Sec 13. Proposals will be opened and read publicly on the date and at
the time and pl ace adverti sed or at another public place that the comm ssioner
may designate on the day the bids are to be opened. Bidders, their authorized
agents, and other interested parties are invited to be present. (1 ndi ana
Department of Transportation; 105 I AC 11 -3-13)

105 I AC 11-3-14 Consi ceration of proposals
Authority: |1C 8 -23-2-6
Af f ect ed: IC8-23-9; IC8-23-10

Sec. 14. (a) After the proposals are opened and read, the proposals
will be conpared on the basis of the summation of the products of the
quantities shown in the departnent's item zed proposal by the unit prices bid.
If no unit price is shown for a pay item the unit price will be determ ned
by dividing the extension by the quantity shown in the department's item zed
proposal. If no extension or unit price is shown for one (1) pay item the
extension wll be determined by subtracting the extensions from the
contractor's total bid anount, provided that there are no errors in the
contractor's extensions. The results of such conparisons will be available to
the public. In the event of a discrepancy between unit prices bid and
extensions, the unit prices bid will govern.

(b) The award of a contract, if it will be awarded, will be nade after
the opening of bids to the lowest responsible and qualified bidder whose
proposal conplies with all the requirements prescribed in the proposal and
this article, provided the sumis not greater than the engineer's estinate.
However, the conmm ssioner may award a contract if the bid is not nmore than
five percent (5% above the engineer's estimate and the conmi ssioner believes
that awarding a contract is in the best interests of the state. If the notice
to proceed is not dated within sixty (60) days of the opening of bids, the
proposal may be withdrawn by the contractor or the award rescinded by the
comm ssioner. However, the proposal nay not be w thdrawn by the contractor if
the notice to proceed is not dated within sixty (60) days of the opening of
bi ds due to any of the follow ng reasons:

(1) The contractor fails to furnish requested fornms or information.

(2) The contractor has agreed to a del ay.
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(3) The departrment is involved in any judicial or admnistrative action
or appeal relating to:

(A) a mnority business enterpri se;

(B) a disadvantaged business enterprise;

(© a women's business enterprise goal or program or

(D) any other judicial or admnistrative action arising out of the

pr oposal .

(4) The contractor, either directly or indirectly, causes a delay
through its conm ssion or om ssion.

(5) The proposal states otherw se.

(c) No proposal will be binding on the departnment until the contract
form has been properly executed by the conmmssioner and approved by the
attorney general. The contractor will not be conpensated for any costs
incurred prior to the notice to proceed. (I'ndiana Department of

Transportation; 105 IAC 11 -3-14; filed Jul 25, 1991, 3:30 p.m: 14 IR 2196)

105 I1AC 11-3-14.5 Tax liability
Authority: 1C 8 -23-2-6
Af f ect ed: IC6-8.1-8-2; IC8-23-10-7

Sec. 14.5. (a) Under I1C8 -23-10-7, if the department is notified by the
departnent of state revenue that a bidder is on the nost recent tax warrant
list, the department may not award a contract to that bidder until:

(1) the bidder provides to the department a statement from the
depar t nent

of state revenue that the bidder's delinquent tax liability has been

satisfied; or

(2) the departnment receives a notice fromthe comm ssioner of the

departnent of state revenue under 1C 6 -8.1-8-2(k).

(b) Failure of a bidder to neet the requirements of subsection (a)
within seven (7) days after the opening of bids will be considered cause for
rejection of the proposal under section 16(c)(1l) of this rule. (Indiana
Department of Transportation; 105 IAC 11 -3-14.5)

105 I AC 12-3-15 Corporations
Authority: | C 8-23-2-6
Af f ect ed: IC 8 -23-10

Sec. 15. (a) The department will not enter into a contract or approve a
subcontract with any corporation unless the corporation is registered and in
good standing to do business in Indiana by the Indiana secretary of state. |If
the corporation does not have authorization to do business in Indiana at the
tine its bidis submtted, and if its bid is |ow and accepted, valid evidence
must be furnished within fifteen (15) days after the opening of bids show ng
that the authorization has been acquired.

(b) Failure to become authorized to do business in Indiana and to submt
valid evidence wthin the stated tine wll be considered cause for
cancel lation of the award, forfeiture of the bid bond, and a reduction in the
bidder's qualification. At the discretion of the conm ssioner, the award may
be made to the next eligible bidder, or the work nmay be readvertised, or all
bids may be rejected and the work not readvertised. (Indiana Departnent of
Transportation; 105 | AC 11 -3-15)

105 I AC 11-3-16 Rejection of proposals after opening
Authority: |1C 8 -23-2-6
Af f ect ed: IC8-23-9-2; IC8-23-9-13; 1C8-23-10-1; 1C 8-23-10-6

Sec 16. (a) A proposal opened and read will be subsequently rejected
under the follow ng conditions:

(1) Failure to submt with the bid a properly executed bid bond.

(2) Failure to submt with the bid a properly executed perfornance bond.
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(3) Failure to subnmt a valid power of attorney |letter which authorizes
the person to bind the surety to the bid bond and the perfornance bond.
(4) Failure to submt with the bid a properly executed noncol | usion
statenment or noncol | usion affidavit.

(5) Wen the bidder does not hold a valid certificate of qualification
or when the bi dder exceeds its bidding capacity.

(6) |If the departnent cannot nathematically determne a bidder's unit
price or lunp sumprice for each pay itemin the proposal

(7) If the department's calculation of the bidder's unit price or |unp
sumprice is zero (0) or a negative anount.

(8) Wien no bids received on a contract are less than or equal to five
percent (5% above the engineer's estinate.

(9) Wien the bidder adds a provision reserving the right to accept or

rej ect the award.

(10) If the bidder nodifies or alters a provision in the contract
docunent s.

(11) If the bidder is a trust and fails to disclose the identity of each
of the foll ow ng:

(A) Beneficiary of the trust.

(B) Settlor enmpowered to revoke or nodify the trust.

(b) The comm ssioner may reject any and all proposal s for cause.

(c) The conm ssioner reserves the right to reject any and all proposals
for any reason, including, but not Ilimted to, any of the followng
situations, if, in the sole personal judgnment and discretion of the

comm ssioner, the rejection is in the best interest of the state:

(1) Wien the bidder fails to conply with this article.

(2) Wien there exists evidence of collusion among bi dders.

(3) Wien the bidder has had involverent, in any way, in the design of
the project or preparation of the plans or special provisions.

(4) Wen a situation has devel oped which makes it either inpossible or
not practical to proceed with the proposed work.

(5) Wen the bids are above but within five percent (5% of the
engi neer's estinate.

(6) Wien the proposal is on a formother than the one furnished or

aut hori zed by the department for that bidding.

(7) If the proposal contains obviously unbal anced pri ces.

(8 If the bidis not conpleted either in ink or in type.

(9) Wen the highway co ntract form proposal form current contractua
obligations, or other fornms that appear in the proposal are not properly
executed, signed, and notarized where required, subject to subsection
(d).

(10) Wien the conm ssioner, in the exercise of the conm ssioner's sole
personal judgnent and discretion, determnes, subsequent to the opening
of bids, facts exist which would disqualify the Iow bidder or that such
| ow bi dder is not conpetent and responsible.

(d) When the documents in the proposal are omtted or inproperly

executed or signed, the department may allow the bidder to make the necessary
corrections subsequent to the opening. Such corrections, if allowed, nust be
made within seven (7) calendar days after notification to the bidder of the
irregularities. However, this provision does not apply to the situations
whi ch appear in subsection (a).

(e) Failure to execute the requested corrections within the seven (7)
day period will be cause for the cancellation of the award, forfeiture of the
bid bond, and a reduction in the bidder's qualification. In such event, the
comm ssioner, in the exercise of the conm ssioner's sole personal judgnent and
discretion, may either award the contract to the next eligible bidder, reject
all bids and readvertise for new bids, or reject all bids and not readvertise

for new bids. (Indiana Departnent of Transportation; 105 IAC 11  -3-16; filed

Jul 25, 1991, 3:30 p.m: 14 IR 2197)
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